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WKH GRFWULQH RI HTXLWDEOH WROOLQJ WR WKH SHWLWLRQHU¶V KDEHDV FDVH� 7KH FRXUW

VWDWHG WKDW LQPDWWHUV ZKHUH WKH IDFWV ZHUH XQGLVSXWHG� LW ZRXOG UHYLHZ WKH

GLVWULFW FRXUW¶V GHFLVLRQ RQ HTXLWDEOH WROOLQJ GH QRYR� 6HH LG�
,Q WKLV &LUFXLW� ZH KROG WKDW ZKHUH WKH IDFWV DUH XQGLVSXWHG RU WKH

GLVWULFW FRXUW UXOHV DV D PDWWHU RI ODZ WKDW HTXLWDEOH WROOLQJ LV XQDYDLODEOH�

ZH DSSO\ WKH GH QRYR VWDQGDUG RI UHYLHZ WR D GLVWULFW FRXUW¶V UHIXVDO WR

DSSO\ WKH GRFWULQH RI HTXLWDEOH WROOLQJ� LQ DOO RWKHU FDVHV� ZH DSSO\ WKH

DEXVH RI GLVFUHWLRQ VWDQGDUG�

�
8QSXEOLVKHG FDVHV DGGUHVVLQJ WKH HTXLWDEOH WROOLQJ LVVXH LQ KDEHDV

FDVHV KDYH DSSOLHG ERWK VWDQGDUGV� &I�� H�J�� 6OXGHU Y� 8QLWHG 6WDWHV� 1R�
�������� ���� :/ ������ ��WK &LU� 'HF� ��� ����� �DSSO\LQJ $QGUHZV
Y� 2UU VWDQGDUG��ZLWK &UDGGRFN Y� 0RKU� 1R� �������� ����:/ ������
��WK &LU� 0D\ �� ����� �DSSO\LQJ H[WUDRUGLQDU\ FLUFXPVWDQFHV VWDQGDUG��
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7KLV &RXUW KDV DSSOLHG YDU\LQJ VWDQGDUGV RI UHYLHZ WR D GLVWULFW

FRXUW¶V GHFLVLRQ WR DSSO\ RU QRW DSSO\ WKH GRFWULQH RI HTXLWDEOH WROOLQJ�
&I�� H�J�� *UDKDP�+XPSKUH\V Y� 0HPSKLV %URRNV 0XVHXP RI $UW� ,QF��
��� )��G ���� ��� ��WK &LU� ����� �DSSO\LQJ DEXVH RI GLVFUHWLRQ VWDQGDUG
RI UHYLHZ WR GLVWULFW FRXUW¶V UHIXVDO WR DSSO\ GRFWULQH RI HTXLWDEOH WROOLQJ
WR QLQHW\�GD\ OLPLWDWLRQV SHULRG LQ 7LWOH 9,, FDVH�� DQG 7UXLWW Y� &RXQW\ RI

:D\QH� ��� )��G ���� ��� ��WK &LU� ����� �VDPH�� ZLWK 5RVH Y� 'ROH� ���

)��G ����� ���� ��WK &LU� ����� �SHU FXULDP� �DFNQRZOHGJLQJ WKDW

DSSOLFDWLRQ RI WKH GRFWULQH RI HTXLWDEOH WROOLQJ LV D TXHVWLRQ RI ODZ DQG

WKXV VXEMHFW WR GH QRYR UHYLHZ�� 0RUHRYHU� WKLV &RXUW KDV \HW WR DGGUHVV

WKH SURSHU VWDQGDUG ZKHQ UHYLHZLQJ WKH DSSOLFDWLRQ RI WKH GRFWULQH RI

HTXLWDEOH WROOLQJ LQ WKH FRQWH[W RI D KDEHDV SHWLWLRQ�

,Q 0ROR Y� -RKQVRQ� ��� )��G ���� ��� ��WK &LU� ������ WKH FRXUW
DSSOLHG DQ DEXVH RI GLVFUHWLRQ VWDQGDUG WR GHWHUPLQH ZKHWKHU WKH GLVWULFW
FRXUW HUUHG LQ UHIXVLQJ WR DSSO\ WKH GRFWULQH RI HTXLWDEOH WROOLQJ LQ D
KDEHDV FDVH� 7KH FRXUW QRWHG� KRZHYHU� WKDW ZKHUH WKH GLVWULFW FRXUW
GHWHUPLQHV DV D PDWWHU RI ODZ WKDW WKH SHWLWLRQHU LV QRW HQWLWOHG WR HTXLWDEOH
WROOLQJ� LW ZRXOG UHYLHZ WKH GHFLVLRQ GH QRYR� 6HH LG� 7KH FRXUW
FRQFOXGHG WKDW LQ WKDW FDVH WKH GLVWULFW FRXUW H[HUFLVHG LWV GLVFUHWLRQ LQ
GHWHUPLQLQJ WKDW WKH SHWLWLRQHU¶V FLUFXPVWDQFHV ZHUH QRW UDUH DQG
H[FHSWLRQDO DQG WKXV DSSOLHG WKH DEXVH RI GLVFUHWLRQ VWDQGDUG� 6HH LG�� VHH
DOVR +HOWRQ Y� 6HF¶\ IRU WKH 'HS¶W RI &RUU�� ��� )��G ����� ���� ���WK
&LU� ����� �DSSO\LQJ DEXVH RI GLVFUHWLRQ VWDQGDUG ZKHUH TXHVWLRQ ZDV
ZKHWKHU GLVWULFW FRXUW SURSHUO\ DSSOLHG WKH VWDQGDUG IRU HTXLWDEOH WROOLQJ
UDWKHU WKDQ ZKHWKHU HTXLWDEOH WROOLQJ ZDV DYDLODEOH��

,Q 0LOHV Y� 3UXQW\� ��� )��G ����� ���� ��WK &LU� ������ WKH FRXUW
DSSOLHG GH QRYR UHYLHZ WR WKH GLVWULFW FRXUW¶V GHFLVLRQ UHIXVLQJ WR DSSO\
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